INTRODUCTION
"The world is getting better, but it's not getting better fast enough, and it's not getting better for everyone." 1 So began Bill Gates' call to philanthropic and Corporate Social Responsibility ("CSR") arms at the World Economic Forum in Davos, Switzerland in January 2008 when he challenged executives of the world's largest corporations to put social entrepreneurship on the corporate agenda. 2 Only a few weeks earlier on December 7, 2007, then-presidential candidate Senator Barack Obama made a rousing campaign speech in which he promised to start a Social Entrepreneur Agency if elected. 3 When the dialogue on the world's political stage is the same as the dialogue on the corporate stage, reasonable minds cannot disagree on whether or not a corporate board should have some knowledge of the subject matter. 4 Welcome to the age of corporate conscience. In the fall of 2007, Sustainability Meets Profitability: The Convenient Truth of How the Business Judgment Rule Protects a Board's Decision to Engage in Social Entrepreneurship introduced the innovative proposition that boards have a fiduciary duty to be informed of both the financial and social impacts of business decisions. 5 The pursuit of this "double bottom line" is supported by existing corporate laws that allow boards to consider stakeholders other than shareholders; the growing body of knowledge on measuring social impacts qualitatively and quantitatively; and the increasing demand by consumers, investors, and governments for sustainable and responsible business practices. 6 In Sustainability Meets Profitability, social entrepreneurship was proven to be a valuable business tool "that has come into its own in the last decade, capturing the imaginations of many thoughtful observers." 7 While Sustainability Meets Profitability argued that the business judgment rule protects a board's decision to engage in social entrepreneurship, this Article follows up to examine creative capitalism 8 in the legal landscape, refine the definition of CSR, and offer an original, distinct framework for analyzing a socially responsible project in light of the primary duties a board of directors has to a corporation. The Article will focus on answering three questions: (1) When, and under what circumstances, can a company truthfully claim to be socially responsible? (2) What kinds of socially responsible projects can corporate boards pursue while minimizing the risk of litigation? and (3) What kinds of CSR information should a director track to be reasonably informed? Part I provides a brief overview of current corporate law jurisprudence. Part II introduces an entirely original "Creative Capitalism Spectrum" in an effort to clarify ambiguous terms and gauge whether a corporation can truthfully claim to be socially responsible. 9 Part III introduces a new five-factor test for determining what projects corporate boards should pursue and for evaluating whether a board breached a duty of good faith or of due care in choosing a particular CSR project. The five-factor test-dubbed the "PRISM" 10 -provides an entirely new and objective set of benchmarks against which CSR projects can be evaluated so that a board may justify deploying valuable corporate resources. Part IV provides reference to information that boards should track to be reasonably informed of the impact and opportunities of CSR. 11 Part IV concludes the Management at the Fuqua School of Business at Duke University. Duke University Faculty Profile, http://www.fuqua.duke.edu/faculty_research/faculty_directory/dees/ (last visited Apr. 8, 2009).
8. Throughout this Article, the terms "creative capitalism" and "corporate social responsibility" are used often and somewhat interchangeably. Part II clarifies these terms, but it is perhaps helpful to mention that the Article deliberately adopts the term recently used at Davos-creative capitalismbecause it stands to encompass more than the term corporate social responsibility, and, as a newer term, it is not burdened by a history of ambiguity and mischaracterization. See David Callahan, A Gentler Capitalism, L.A. TIMES, Jan. 31, 2008, at A25, available at http://articles.latimes.com/ 2008/jan/31/opinion/oe-callahan31 (explaining that creative capitalism encompasses goals of enabling "'more people [to] make a profit, or gain recognition, doing work that eases the world's inequities'" (quoting Gates, supra note 1)). See infra Part II for the argument that creative capitalism should be recognized as the umbrella term for CSR and social entrepreneurship because all three share similar goals.
9. This Article introduces the novel concept of the "Creative Capitalism Spectrum," taking its name from the term Bill Gates used at the World Economic Forum in Davos, Switzerland to describe a system in which "more people can make a profit, or gain recognition, doing work that eases the world's inequities." Gates, supra note 1. See infra Part II for an argument that this spectrum presents a different way of looking at the terminology because it recognizes the different degrees of commitment to CSR, including whether a company is first compliant with laws affecting all social issues, like human rights, labor, the environment, and more.
10. PRISM is an acronym for the five issues that a board should consider before pursuing a CSR project: potential, relevance, impact, suitability, and morale. Four of these factors were articulated by Peter Sands, group chief executive of Standard Chartered. Paul Maidment, Re-Thinking Social Responsibility, FORBES.COM, Jan. 25, 2008, http://www.forbes.com/leadership/2008/01/25/davoscorporate-responsibility-lead-cx_pm_0125notes.html. However, my research showed that a fifth factor-employee morale-should be included. See infra Part III for a discussion of how this Article rearranges and expands Sands' four factors to create the PRISM test.
11. See Kerr, supra note 5, at 636 ("Also incorporated in the directors' fiduciary duty of due care
Article, predicting the trends toward quantifying social return on investment ("SROI"), expecting further developments of the commercial speech doctrine, and broadening of the fiduciary relationship to extend to stakeholders besides just stockholders. This Article uses the terms CSR, social enterprise, and creative capitalism to generally refer to a company's policies and programs that consider both the financial and social impacts of decisions. 12 The social impact problems that these decisions attempt to alleviate or prevent range from pollution in the environment to poverty to global warming and beyond. 13 However, the key is to remember that with CSR, a board is not merely chasing a profit, but also seeking business as a vehicle to make a positive social impact. 14 Today, business leaders have been challenged to "think beyond their balance sheets" to address society's needs and problems, and the fierceness of global competition raises the stakes even higher. 15 Thus, with the age of corporate conscience upon us, it is critical to examine the legal foundations upon which CSR rests. 16 Now that creative capitalism is at the tip of the corporate tongue, the conversation about whether to engage in social responsibility is over. The only remaining questions are: "'What, specifically, and how? '" 17 This Article seeks to enable a board of directors to answer those questions satisfactorily while preserving the integrity of the fiduciary relationship to the corporation and being protected by the business judgment rule. 18 
I. CSR IN THE CORPORATE LAW LANDSCAPE
Three legal issues are poised to directly impact CSR: potential director liability for engaging in CSR projects, liability under § 10(b) of the Securities is the duty to act on an informed basis, which requires the directors to 'consider all material facts reasonably available' before making a decision." 12. See supra note 8 for a discussion of the distinctions between the use of CSR and creative capitalism.
13. See infra Part II for a discussion of how this definition stands in contrast to those that reduce CSR to mere compliance or philanthropy and instead focuses on the potential to improve the double bottom line. Thus, while there are many definitions, this is one developed for this Article to convey the broad and general concepts of CSR.
14. See Kerr, supra note 5, at 632-34 (noting that goals of social entrepreneurship are both financial and social).
15. See Callahan, supra note 8 (suggesting that increasing CSR measures would change corporate focus and result in increased wages, improved health benefits, and environmentally sustainable practices).
16. See infra Part I.A-C for a discussion of the three legal foundations that affect current CSR analysis.
17. In Search of the Good Company, ECONOMIST, Sept. 8, 2007, at 65, 66 (quoting Simon Zadek, Managing Partner and Director, AccountAbility).
18. See infra Part I for an overview of the current legal issues that might guide and constrain actions taken by boards of directors in relation to CSR matters.
Exchange Act for misstatements relating to claims of being socially responsible, and unfair competition or "false advertising" claims for falsely claiming to be socially responsible.
A. Director Liability and the Disney Good Faith Standard
Corporate social responsibility should be on every company's agenda for the variety of reasons that this Article will discuss. However, the fact remains that a board of directors owes a fiduciary duty to the corporation, and, hence, the stockholders. 19 As discussed in later sections, socially responsible practices and programs can lead to greater profitability and therefore directors should engage in CSR. 20 However, in a post-Enron corporate era, directors should always be aware of potential liability pitfalls surrounding their decisions. 21 Fortunately for those who support CSR, American jurisprudence insulates directors' decisions to engage in some socially responsible projects and to conduct business in socially responsible ways. 22 Also, the duty of good faith may even require that directors consider the social impact of their decisions in this current era of corporate responsibility. 23 First, a corporation's articles of incorporation may limit a director's personal liability for breaches of due care. 24 Section 102(b)(7) of the Delaware General Corporation Law permits corporations to exculpate directors from 19 . See, e.g., Janet E. Kerr personal liability for breach of the duty of care in performing a task at issue, but not for violations of the duty of loyalty or acts not in good faith, intentional misconduct, or knowing violation of the law. 25 This type of provision, coupled with the business judgment rule, has provided ample protection to directors facing litigation from shareholders dissatisfied with the directors' decisions. 26 Secondly, the business judgment rule is a standard of review that protects directors of corporations from liability, creating a presumption that "in making a business decision the directors of a corporation acted on an informed basis, in good faith and in the honest belief that the action taken was in the best interests of the company." 27 If the business judgment rule applies, courts will not question the decisions of the board. 28 However, the plaintiff may rebut these presumptions if the plaintiff shows that the director breached the fiduciary duties of loyalty or due care, or if the director acted in bad faith. 29 Generally, the business judgment rule will protect directors' decisions unless plaintiffs can establish that, among other possible scenarios: (1) the directors were grossly negligent, 30 (2) the directors were uninformed when 25. § 102(b)(7). The relevant portion of the code states: In addition to the matters required to be set forth in the certificate of incorporation by subsection (a) of this section, the certificate of incorporation may also contain any or all of the following matters: . . . (7) A provision eliminating or limiting the personal liability of a director to the corporation or its stockholders for monetary damages for breach of fiduciary duty as a director, provided that such provision shall not eliminate or limit the liability of a director: (i) For any breach of the director's duty of loyalty to the corporation or its stockholders; (ii) for acts or omissions not in good faith or which involve intentional misconduct or a knowing violation of law; (iii) under § 174 of this title; or (iv) for any transaction from which the director derived an improper personal benefit. No such provision shall eliminate or limit the liability of a director for any act or omission occurring prior to the date when such provision becomes effective.
Id.
26. See, e.g., In re Walt Disney Co. Derivative Litig., 906 A.2d 27, 65-67 (Del. 2006) (finding that directors were protected by business judgment rule and § 102(b)(7) provision in articles of incorporation in shareholder derivative suit alleging breach of due care and good faith for approving employment agreement and subsequent termination that resulted in considerable losses).
27. Aronson v. Lewis, 473 A.2d 805, 812 (Del. 1984).
28. See, e.g., In re Disney, 906 A.2d at 52 (explaining that business decisions of directors are presumed to be in interests of corporation); see also Kerr, supra note 19, at 1074 ("The primary purpose of the presumption is to protect and promote the full exercise of managerial power.").
29. In re Disney, 906 A.2d at 52 (explaining that presumption of valid business decisions of directors "can be rebutted if the plaintiff shows that the directors breached their fiduciary duty of care or of loyalty or acted in bad faith"); see also Kerr, supra note 19, at 1076 (noting that "to supersede a director's authority and hold him or her accountable, the plaintiff must provide evidence that the board has breached one of the triad of fiduciary duties: good faith, due care, or loyalty" (citing 34 recently clarified the distinction between the duties of good faith and of due care. 35 Additionally, the court articulated three categories of fiduciary misconduct. 36 The first, the court explained, is "subjective bad faith," whereby a director engages in "fiduciary conduct motivated by an actual intent to do harm." 37 The second category of conduct is "fiduciary action taken solely by reason of gross negligence and without any malevolent intent. . . . [whereby] appellants assert claims of gross negligence to establish breaches not only of director due care but also of the directors' duty to act in good faith." 38 This category is the one where the duties of due care and of good faith overlap, but still should not be conflated. 39 The court expressly stated that "gross negligence (including a A.2d at 65 (stating that although good faith and due care are intertwined, grossly negligent conduct does not itself breach good faith requirement). While the duties of good faith and due care seem to overlap, the Delaware court has made clear that "from a legal standpoint those duties are and must remain quite distinct. Both our legislative history and our common law jurisprudence distinguish sharply between the duties to exercise due care and to act in good faith, and highly significant consequences flow from that distinction." Id. This is consistent with the notion that the Delaware Supreme Court supports the approach to good faith that recognizes it as a separate duty from due care and loyalty rather than the approach that views good faith a subset of the other two duties. Kerr n example of such overlap might be the hypothetical case where a director, because of subjective hostility to the corporation on whose board he serves, fails to inform himself of, or to devote sufficient attention to, the matters on which he is making decisions as a fiduciary.
In such a case, two states of mind coexist in the same person: subjective bad intent (which would lead to a finding of bad faith) and gross negligence (which would lead to a finding of a breach of the duty of care). Although the coexistence of both states of mind may make them indistinguishable from a psychological standpoint, the fiduciary duties that they cause the director to violate-care and good faith-are legally separate and distinct. In re Disney, 906 A.2d at 65 n.104. failure to inform one's self of available material facts), without more [cannot] . . . constitute bad faith." 40 The third category, according to the court, is an intermediate category between the two aforementioned extremes. 41 This category encompasses an "intentional dereliction of duty, [or] conscious disregard for one's responsibilities." 42 The court elaborated, explaining that the fiduciary's intentional failure to act in the face of a known duty to act "demonstrat[es] a conscious disregard for his duties," and therefore bad faith. 43 Thus, while gross negligence is outside the bounds of a finding of a breach of good faith, dereliction of duty is unequivocally bad faith. 44 Therefore, while a corporation may elect to include a provision limiting a director's personal liability for breaches of due care, it cannot limit a director's personal liability for dereliction of duty because it falls under the nonexculpatory duty of good faith. 45 Before Disney, one might have argued that a director's 40. Id. at 64-65. The court thus made it clear that failure to inform oneself of any material information, i.e., gross negligence alone, clearly falls only within due care. Id. Moreover, the court stated, " [t] here is no basis in policy, precedent or common sense that would justify dismantling the distinction between gross negligence and bad faith." Id. at 66.
Basic to the common law of torts is the distinction between conduct that is negligent (or grossly negligent) and conduct that is intentional. And in the narrower area of corporation law, our jurisprudence has recognized the distinction between the fiduciary duties to act with due care, with loyalty, and in good faith, as well as the consequences that flow from that distinction. Recent Delaware case law precludes a recovery of rescissory (as distinguished from out-of-pocket) damages for a breach of the duty of care, but permits such a recovery for a breach of the duty of loyalty. [a] provision eliminating or limiting the personal liability of a director to the corporation or its stockholders for monetary damages for breach of fiduciary duty as a director, provided that such provision shall not eliminate or limit the liability of a director . . . for acts or omissions not in good faith or which involve intentional misconduct or a knowing violation of law"). The court in Disney used this portion of the code to justify their articulation of dereliction of duty falling within bad faith, explaining:
[T]he legislature has also recognized this intermediate category of fiduciary misconduct, which ranks between conduct involving subjective bad faith and gross negligence. Section 102(b)(7)(ii) of the DGCL expressly denies money damage exculpation for "acts or omissions not in good faith or which involve intentional misconduct or a knowing violation of law." By its very terms that provision distinguishes between "intentional misconduct" and a "knowing violation of law" (both examples of subjective bad faith) on the one hand, and "acts . . . not in good faith," on the other. Because the statute exculpates directors only for conduct amounting to gross negligence, the statutory denial of exculpation for "acts . In their complaint, plaintiffs allege that Ford made many misleading statements regarding its commitment to quality, safety, and corporate citizenship, such as: 1) "[A]t Ford quality comes first."; 2) "We aim to be the quality leader"; 3) "Ford has its best quality ever"; 4) Ford is "taking across-the-board actions to improve . . .
[its] quality."; 5) Ford has made "quality a top priority"; 6) "Ford is a worldwide leader in automotive safety"; 7) Ford has made "quality a top priority"; 8) Ford is "designing safety into . . .
[its] cars and trucks" because it wants its "customers to feel safe and secure in their vehicles at all times"; 9) Ford "want[s] to make customers' lives . . . safer"; 10) Ford has "dedicated . 1996) ); see also Nathenson v. Zonagen, Inc., 267 F.3d 400, 404, 419 (5th Cir. 2001) (stating that "'broad, general statements'" about "'positive'" and "statistically significant" test results of new drug were puffery (quoting Lasker v. N.Y. State Elec. & Gas Corp., 85 F.3d 55, 59 (2d Cir. 1996))); Lasker, 85 F.3d at 58 (reasoning that corporation's self-praise about its business strategy is "not considered seriously by the marketplace and investors in assessing a potential investment" (internal quotation marks omitted)).
holding on the fact that either the statements merely referred to "objectives" or that they were "'vague'" or "'lacking in specificity. '" 67 However, in today's climate, a board should not count on a court to find the notion of corporate social responsibility to be too vague to be material. 68 With the increased availability of information about CSR's impact on the bottom line and the importance of CSR to investors, a court may easily justify finding related statements to be material. 69 Moreover, Ford demonstrates that investors have already used a statement about CSR as a foundation for allegations of Rule 10b-5 violations to take aim at a public company. 70 While Ford Motor Company was able to escape liability, it was not because the court unequivocally found statements about CSR to be per se immaterial. 71 In fact, a recent article on CSRwire.com describing a socially responsible project between Isuzu Commercial Truck of America and Dutch-based Corporate Express NV contained a "Safe Harbor Statement" expressly stating that the statements were forward looking. 72 Thus, companies are prudently taking measures in recognition that information about CSR could influence an investor as well as a consumer. 73 If consumers are influenced by a company's commitment to social responsibility, the next question becomes: what kinds of statements about CSR can a corporation make to consumers?
67. In re Ford, 381 F.3d at 570-71 (quoting Shaw, 82 F.3d at 1217). The court did not analyze the statements about corporate citizenship or corporate responsibility independently of the other statements that the plaintiffs alleged to be misleading. See id. (discussing only three statements relating specifically to safety of Ford Explorer). Therefore, the court generalized that none of the statements were material, staking its opinion apparently on the fact that they seemed to be optimistic aspirations rather than assertions of fact. See id. at 572 (holding that statements of opinion are not actionable unless "the speaker does not believe the opinion and the opinion is not factually well grounded" (quoting Helwig v. Vencor, Inc., 251 F.3d 540, 562 (6th Cir. 2001)).
68. See supra notes 1-7 and accompanying text for a discussion of the increasing importance of CSR and supra note 21 and accompanying text for a discussion of director liability in the post-Enron era. Again, it is not clear whether the court in In re Ford found the notion of CSR to be too vague or concluded that the statement was merely an objective-the court offered both reasons as possibilities of why the statement would be immaterial but committed to neither specifically. See In re Ford, 381 F.3d at 570 (discussing vague and aspirational statements).
69 During the late 1990s, Nike suffered adverse publicity stemming from the allegations that the company was engaging in unfair labor practices overseas. 76 In reaction to this criticism, Nike took out full page advertisements in leading newspapers, drafted press releases, and sent letters to universities stating that the company found "no evidence of illegal or unsafe working conditions at Nike factories." 77 Responding to Nike's campaign, Marc Kasky, a California resident, sued Nike in California state court alleging violations of the California Business and Professions Code for unfair and deceptive practices. 78 Kasky asserted that, "in order to maintain and/or increase its sales, Nike made . . . false statements and/or material omissions of fact" about Nike's working conditions for manufactured products. 79 Alleging no harm or damages as an individual and acting as a private attorney general, Kasky brought the suit "on behalf of the General Public of the State of California and on information and belief." 80 After Nike successfully demurred on the grounds that its statements were noncommercial speech and subject to the greatest measure of constitutional protection, the case reached the California Supreme Court. 81 The court reversed the lower court holdings and remanded, opining that statements made during Nike's public relations campaign should appropriately be considered "commercial speech. 76. Kasky, 539 U.S. at 656 (Stevens, J., concurring). Specifically, it was alleged that in the factories where Nike products are made workers were paid less than the applicable local minimum wage; required to work overtime; allowed and encouraged to work more overtime hours than applicable local law allowed; subjected to physical, verbal, and sexual abuse; and exposed to toxic chemicals, noise, heat, and dust without adequate safety equipment, in violation of applicable local occupational health and safety regulations. 81. Kasky, 45 P.3d at 248-49. 82. Id. The court cited two reasons for why it deemed the speech to be commercial speech: (1) "the messages in question were directed by a commercial speaker to a commercial audience"; and (2) The United States Supreme Court initially granted a writ of certiorari but determined that review would not be appropriate at the current stage of litigation. 83 Before leaving the appeal to be tried at the state court level, the Court articulated the policy issues that hung in the balance:
This case presents novel First Amendment questions because the speech at issue represents a blending of commercial speech, noncommercial speech and debate on an issue of public importance. On the one hand, if the allegations of the complaint are true, direct communications with customers and potential customers that were intended to generate sales-and possibly to maintain or enhance the market value of Nike's stock-contained significant factual misstatements. The regulatory interest in protecting market participants from being misled by such misstatements is of the highest order. That is why we have broadly (perhaps overbroadly) stated that "there is no constitutional value in false statements of fact." On the other hand, the communications were part of an ongoing discussion and debate about important public issues that was concerned not only with Nike's labor practices, but with similar practices used by other multinational corporations. Knowledgeable persons should be free to participate in such debate without fear of unfair reprisal. The interest in protecting such participants from the chilling effect of the prospect of expensive litigation is therefore also a matter of great importance. 84 The importance of the issues was hardly lost on the corporate world as thirty-one amicus briefs were filed. 85 The dissent, which argued that the case should have been heard, articulated the conflicting principles in First "they made representations of fact about the speaker's own business operations for the purpose of promoting sales of its products." Id. at 247. This action merely sent the case back down to the lower courts while reversing the demurrer; thus, the court stated that the suit "is still at a preliminary stage, and that whether any false representations were made is a disputed issue that has yet to be resolved." Id.
83. Kasky, 539 U.S. at 657 (Stevens, J., concurring). The Supreme Court initially granted the writ of certiorari to decide two questions: (1) whether a corporation participating in a public debate may "be subjected to liability for factual inaccuracies on the theory that its statements are 'commercial speech' because they might affect consumers' opinions about the business as a good corporate citizen and thereby affect their purchasing decisions"; and (2) even assuming the California Supreme Court properly characterized such statements as commercial speech, whether the "First Amendment, as applied to the states through the Fourteenth Amendment, permit[s] subjecting speakers to the legal regime approved by that court in the decision below." Id. (alteration in original) (quoting petition for certiorari). The court withdrew the grant of certiorari in June of 2003 as being "improvidently granted." Id. Justice Stevens, joined by Justice Ginsburg, stated three reasons why dismissal was proper: first, the California Supreme Court never entered final judgment; second, neither party had standing in federal court; and third, the Court refrained from anticipating a question of constitutional law. Id. at 658-63. In sum, the Court reasoned that it was not wise to "address the constitutional questions presented by the certiorari petition at this stage of the litigation." Id. at 665.
84. Kasky, 539 U.S. at 663-64 (Stevens, J., concurring) (footnote and internal citations omitted) (quoting Gertz v. Robert Welch, Inc., 418 U.S. 323, 340 (1974) That threat means a commercial speaker must take particular care-considerably more care than the speaker's noncommercial opponents-when speaking on public matters. A large organization's unqualified claim about the adequacy of working conditions, for example, could lead to liability, should a court conclude after hearing the evidence that enough exceptions exist to warrant qualification-even if those exceptions were unknown (but perhaps should have been known) to the speaker. Uncertainty about how a court will view these, or other, statements, can easily chill a speaker's efforts to engage in public debate-particularly where a "false advertising" law, like California's law, imposes liability based upon negligence or without fault. Kasky, 539 U.S. at 680 (Breyer, J., dissenting) (citing Gertz, 418 U.S. at 340 public relations campaign must do so in a manner that is not false or misleading. 93 Importantly, it is irrelevant whether a company intentionally makes false or misleading statements. 94 So long as the court finds that the company made the statement to a "commercial audience" about the company's "own business operations for the purpose of promoting sales of its products," it will be considered "commercial speech" and given minimal protection. 95 Despite the lawsuit, or perhaps even motivated by it, Nike, Inc. is now ranked among the world's leading companies in sustainability reporting, evidence of their commitment to the corporation's social responsibility reporting and transparency. 96 The issue of whether or not a corporation can claim to be socially responsible without facing liability, however, remains unsettled. 97 The environmental marketing group TerraChoice defines "greenwashing" as "the act of misleading consumers regarding the environmental practices of a company or the environmental benefits of a product or service." 98 The issues in 93. Id. 94. Id. 95. Id. at 247. Overseas, both private and government entities have taken to the cause of eliminating greenwashing. In the United Kingdom, the Advertising Standards Authority ("ASA")-an independent, self-regulating organization-has taken the role of policing "advertisements, sales promotions and direct marketing" to ensure that marketing campaigns are not conducted in a misleading, harmful, or offensive manner. ASA: A Short Guide to What We Do, http://www.asa.org.uk/asa/about/short_guide (last visited Apr. 9, 2009). The ASA generally "regulates the content of advertisements, sales promotions and direct marketing" in the United Kingdom. Id. The goals of the organization are to "stop misleading, harmful, or offensive advertising," and generally ensure that marketing promotions are run fairly. Id. Once a complaint is filed with the ASA, the organization engages in an investigation and ultimately determines if a violation has occurred. Id. Once decided, the advertising industry enforces the rulings through the Committee of Advertising Practice, "which represents the main industry bodies representing advertisers, agencies and media owners." Id. It was the ASA that conducted an inquiry of the Malaysian palm oil commercials airing on British television. ASA Adjudications, http://www.asa.org.uk/asa/adjudications/Public/ TF_ADJ_43763.htm (last visited Apr. 9, 2009). The ASA concluded that the "ad was likely to mislead viewers as to the environmental benefits of oil palm plantations compared with native rainforest." Id.
96. SustainAbility Names Nike Top U.S. Company for Social Responsibility Reporting, CSRWIRE, Nov. 9, 2006, http://www.csrwire.com/News/6800.html. "Nike's inclusion on the list signifies its leadership in corporate responsibility and clearly sets it apart as one the world's leading companies in sustainability reporting," said John Elkington, founder and chief entrepreneur at SustainAbility, the think tank and strategy consultancy that operates Global Reporters and produced the rankings in its "Tomorrow's Value" report. "Similar to the other top reporters, Nike is embracing the idea that sustainability and reporting are about far more than mitigating risk and appeasing stakeholders, they are the very basis for entrepreneurship inside their company that will lead to strategic innovations and the building of new markets yet to come." Id.
97. See supra notes 90-91 and accompanying text for a discussion of Nike's reaction to potential liability.
98. TERRACHOICE, supra note 75, at 1. A report released by TerraChoice has received much attention for its investigation of 1,753 environmental claims on 1,018 products. Id. The report determined that only one of the reviewed product advertisements did not commit at least one of the "six sins of greenwashing." Id. These sins were categorized as the sins of: "hidden trade-off," "no proof," "vagueness," "irrelevance," "fibbing," and "lesser of two evils." Id. The conclusion reached by Kasky provide a helpful parallel contour of the greenwashing versus greenmuting debate. 99 At the core of the greenmuting debate is essentially an argument warning against the chilling effect: those who oppose harsh penalties for alleged greenwashing fear that companies will be muted if there are harsh penalties for statements about CSR, thus deterring transparency. 100 By way of amici briefs filed with the Court before certiorari in the Kasky case was withdrawn, several argued that "[t]ransparency is a key element of the CSR debate as it helps businesses to improve their practices and behaviour; transparency also enables business and third parties to measure the results achieved." 101 Others sympathetic to Nike's position felt that an adverse decision would illustrate that "the United States . . . [is] more interested in insuring that the small number of false statements be penalized than enabling an emerging culture of corporate candor." 102 Those who believe that corporate America should be free to engage in public debate over their social performance with the full protection of the First Amendment seek to defer to the public by way of the media because it provides the necessary scrutiny that the public needs to develop informed opinions on topics of public concern. 103 By allowing plaintiffs' attorneys to attack corporations on all statements released, companies will be forced to withdraw from the social and political conversation, limiting their comments to "bland, indisputable claims, for fear of being held liable for good faith errors or unintended but potentially 'misleading' implications." 104 This silence will reduce corporate transparency and hinder public discussion of business-related issues. 105 Recognizing that "[i]mage advertising has become an essential marketing tool stimulating product purchase," many contend that the states are justified in the report's authors is that "greenwashing is pervasive," and that the practice of greenwashing creates a danger that consumers will be confused and misled. Id.
99. See supra notes 84-95 for a discussion of free speech rights of corporations in the context of the Kasky decision. While Kasky did not expressly deal with environmental issues, the public policy issues of free speech versus the chilling effect are parallel.
100. Brief Amici Curiae on Behalf of SRiMedia and CoreRatings in Support of Petitioners at 2, Nike, Inc. v. Kasky, 539 U.S. 654 (2003) (No. 02-575). The authors of this brief forward their concerns that if a corporation is subject to suit "based on allegations that statements it makes in annual reports or other similar publications or to rating agencies were incomplete or misleading, without any requirement of pleading or proving knowing falsity or malice," then corporations would be unlikely to disclose corporate responsibility measures. punishing all false and misleading statements-including statements addressing corporate social responsibility. 106 This awareness of the social consciousness of consumers is the undercurrent driving debate. In fact, several members of Congress submitted an amicus brief supporting state legislation on the grounds that "[f]alse commercial speech causes economic harms to consumers who are deceived into buying products and services that do not meet their needs or expectations." 107 While the legal arguments attempt to draw the fine line between commercial and noncommercial speech, the states' ultimate concern is that the greenwashing campaigns are not aimed as "political speech intended to influence public policy," but rather, "commercial speech intended to influence consumers' decisions." 108 To summarize Part I in its entirety, creative capitalism has a legal foundation that is somewhat uncertain. However, it is not entirely a new legal frontier, as courts have already provided some guidance on CSR and related issues. 109 Thus, the key factors a board should consider include the importance of transparency and language, and of making truthful statements about CSR policies to both investors and consumers. Moreover, under the duty to be informed, directors should employ an objective test against which to evaluate potential CSR projects. 110 With the ambiguity of terms like CSR, it is critical to refine the definitions of some fundamental concepts and employ an objective framework in order for a corporation to justify a public claim of social responsibility and reap the benefits.
II. DEFINING CREATIVE CAPITALISM: WHEN IS A COMPANY SOCIALLY RESPONSIBLE?
Although "corporate social responsibility" has enjoyed increased usage in various contexts in recent years, the term is still largely ambiguous. 111 Id. The conference is designed to highlight "new forms of thinking and action needed to build sustainable prosperity." Id. Given the considerable attention-both positive and negative-that corporate social responsibility had received in the past year, the conference recognized the "new urgency for business strategy to integrate social and environmental impacts and opportunities." Id. The conference was hopeful for the possibilities of leveraging "business success for broad social benefit" by the "design of new types of partnerships among business, government and nongovernmental organizations." Id.
116. CRAMER, supra note 115, at 1. 117. Id. at 1-3. In the advertisement, Yahoo! took the opportunity to promote its website Yahoo! Green, which "use[s] the Internet as a platform for educating, communicating and organizing consumers all over the world, and making it fun," mostly focusing on highlighting individual impacts on the government and helping people realize their "carbon footprint." Id. at 1. Coca-Cola emphasized their partnership with Greenpeace, "a former nemesis," to commit to "innovative refrigerant technology" to reduce the "impacts its 9 million coolers and vending machines [have] on our global climate." Id. at 2. DuPont discussed its commitment to using fifteen criteria to screen new business ideas for developing nations for their ability to achieve the triple bottom line, i.e., "mak[ing] a positive contribution to society, be[ing] good for the environment, and be[ing] an attractive business opportunity." Id. DuPont acknowledges that their efforts are "inspired, in part, by civic duty" but also "[by] a tremendous market opportunity." CRAMER, supra note 115, at 2.
The reason for such aggressive social campaigning is rooted at the consumer level. 118 Of United States consumers polled, fifty-two percent claim that they "actively seek information on companies' Corporate Social Responsibility," with forty-seven percent citing the Internet as their "primary source of CSR-related information." 119 The expansion of available information has exploded in recent years as extensive communication networks-namely the Internet-have created greater connectivity in a highly transparent corporate world. 120 These numbers are not insignificant when consumers have identified "being socially responsible" as the factor most likely to influence "brand loyalty." 121 It is important to recognize that in these studies, social responsibility garnered thirty-five percent of the responses, outscoring "lower price[s]," which came in at twenty percent. 122 Consumers are even choosing to redirect their credit card rewards toward efforts to cut greenhouse gas emissions, frequently paying higher than average interest rates. 123 As more attention is cast upon corporate social performance, the "role that business plays in promoting-or abusing-human rights has never been under such scrutiny." 124 In fact, recent consumer polling has revealed that consumers are more likely to be loyal to a company that is known for its social responsibility 118 . See Kerr, supra note 5, at 664-65 (noting that 2002 Cone Corporate Citizenship Study found that "84 percent of Americans say they would be likely to switch brands to one associated with a good cause, if price and quality are similar").
GOLDMAN SACHS, INTRODUCING GS SUSTAIN 22 (2007)
, available at http:// www.unglobalcompact.org/docs/summit2007/gs_esg_embargoed_until030707pdf.pdf. This innovative report, released by Goldman Sachs at the United Nations-sponsored 2007 Global Compact Leaders Summit, includes a "proprietary framework for analyzing competitive advantage in mature industries and the identification of winners in emerging industries as they evolve in response to a rapidly changing, globalizing world." Id. at 1. Goldman Sachs has found an effective manner of considering the shifting global political landscape while measuring performance within the strictures of traditional valuation methods. Id. Commentators have discussed the GS Sustain report with praise, finding that the "ESG" indicators-environmental, social, and governance-illuminate strongly positioned companies capable of thriving within a highly competitive business environment. Nathanial . Although the popularity of these "green" credit cards reflects consumers' desire to "do their part" in whatever way possible, the most devoted environmentalists are questioning the actual impact the cards are having on greenhouse gas emissions. Id. Due to the lack of regulation in this area, environmentalists seek greater transparency to ensure that the money directed to programs provides offsets that actually reduce overall emissions. Id. Others question the efficacy of the "green" cards, pointing out that they may give people an "easy pass" so that they may feel that since they have a green credit card, they can do things "that are carbon-ridiculous." Id. than to a company that offers a lower price. 125 Similarly, sixty-six percent of investors considered a company's record of being socially responsible "extremely" or "very" influential in their decision to invest in the company. 126 Recognizing the expanding pool of socially conscious investors, investment funds such as Calvert, Innovest, and Domini have garnered momentum and capital by screening social irresponsibility and pressuring corporations to become more socially aware through shareholder activism. 127 There was a prevailing myth that a company's investment in socially responsible profits and practices is inversely proportional to its profitability. 128 Sustainability Meets Profitability argued that information regarding participation in proactive CSR is measurable both qualitatively and quantitatively, so directors can take it into consideration without violating the fiduciary duty of due care and thus enjoy protection under the business judgment rule. 129 Large investment firms are now moving one step further and demonstrating that proactive CSR operates in lockstep with profitability. 130 Goldman Sachs' GS Sustain report, http://www.csrresults.com/ CSR_ExecutiveSummary07.pdf. This study was conducted as a follow-up study that was originally conducted in 2005 to measure consumer attitudes and behaviors regarding corporate social responsibility. Id. at 1. Furthermore, the organization tracked the role that the media and technology plays in educating consumers about corporate behavior. Id. After collecting and analyzing their specific data, the report revealed four themes: (1) "Americans expect corporations to be engaged in their communities in ways that go beyond just making financial contributions"; (2) "corporate America receives low marks for its CSR performance"; (3) "Americans believe that government should play a role in ensuring the social responsibility of corporations-in some industries more than others"; and (4) "[o]nline forms of communication continue to change the landscape in which consumers gather and communicate information about how well companies are being socially responsible." Id.
Gronewold, U.N. Group Discusses Groundbreaking Goldman Sachs Study on Green
126. FLEISHMAN-HILLARD RESEARCH & NAT'L CONSUMERS LEAGUE, supra note 125, at 6. 127. These three investment firms, among others, have made the conscious decision to invest solely in socially and environmentally responsible companies. "Calvert has been in the mutual fund business for 30 years and manages more than $12.5 billion in assets." Calvert Online, Calvert Funds, http://www.calvert.com/funds.html (last visited Apr. 11, 2009). Innovest has turned profits by using an innovative approach to investments, targeting companies whose management is capable of making money amidst the current climate of political, environmental, labor, and human rights issues. Innovest Strategic Value Advisors, Our Approach, http://www.innovestgroup.com/index.php?option= com_content&task=view&id=34&Itemid=32 (last visited Apr. 11, 2009). Domini emphasizes the importance of responsible investing, recognizing that the power of the institutional investor to engage companies on "global warming, sweatshop labor, and product safety" is a powerful tool that brings "new voices to the 131 The GS Sustain report reflects what directors have been thinking for a long time-the world is changing, the consumer is changing, and the investor is changing. As progressive businesses pushed into this new frontier, investment managers and analysts picked up on the new trend. 132 The logic behind the shift in perspective was simple: "Companies that think creatively about how these issues affect the bottom line are likely to have an edge over rivals that don't." 133 In other words, "[t]he market rewards competitive advantage with premium valuations," 134 which could explain the fact that venture capitalists are pouring billions of dollars into "clean-energy" startups. 135 The businesses that will thrive tomorrow are those that understand the need to "design the future" with a socially responsible vision, not those that attempt to "retrofit the past." 136
A. Defining Corporate Social Responsibility and Social Entrepreneurship
CSR and social entrepreneurship are being redefined in the public discourse. 137 "Ten years ago, few people had heard the term 'social entrepreneur.'" 138 However, the term is rapidly becoming part of the boardroom lexicon despite the fact that people are not necessarily using the term to describe the same concepts. 139 Bill Gates avoided using either of the terms "CSR" or "social entrepreneurship" in his World Economic Forum speech, calling instead for "creative capitalism" and referring to both spending money on socially desirable projects and dedicating a portion of their greatest innovators' time to solving social problems. 140 The academic and business communities have recently articulated the need to specifically define the terms "social entrepreneurship" and "social responsibility." 141 1. Defining What CSR Is Not CSR is neither philanthropy nor a cog in a marketing machine. Ben Cohen, cofounder of Ben & Jerry's and pioneer in the CSR movement, explains, "I think philanthropy is great. But there is a limit to how much you can just give away. If you integrate social concerns into day-to-day profit-making activity, there's no limit to how much you can do." 142 Some critics claim that CSR is a "tax" on 139. Id. The article mentions several different kinds of people engaging in different kinds of work. The article explains,
[e]ach of them was entrepreneurial, certainly, but quite what "social" means is less clear. The Czech organisation, Bily Kruh Bezpeci, founded by Petra Vitousova, is never going to turn a profit, nor should it try to do so. Ariel Zylbersztejn, the managing director of Mexico's Cinepop, by contrast, boasts that his entertainment-based platform allows business and government to target otherwise inaccessible markets. He has ambitious plans to expand, not least to China. His brand of social entrepreneurship could make him rich. Id. The article goes on to say, "[p]erhaps it does not really matter exactly how 'social entrepreneur' is defined if such impressive people feel good and part of a supportive community when they use the term to describe themselves." Id. However, this is not helpful, as it does not provide any guidance to those whose claim of being a social entrepreneur might be actionable. See infra note 141 and accompanying text for a discussion of the differences between traditional and social entrepreneurs.
140. Gates, supra note 1. Some sources conflate the terms corporate social responsibility and sustainability, indicating the lack of uniform definitions. See, e.g., Andrew Savitz & Karl Weber, The Sweet Spot: Where Profit Meets Common Good, COMPLIANCE WEEK, July 18, 2006, at 42, 42. ("Sustainability, also known as corporate social responsibility, incorporates the idea that companies can become more profitable by doing the right thing."). The authors refer to the "sustainability sweet spot" as " [t] he place where the pursuit of profit blends seamlessly with the pursuit of the common good." Id. However, in the same article, the authors explain, "[s]ustainable organizations and societies generate and live off interest rather than deplete their capital. Capital, in this context, includes natural resources, such as water, air, sources of energy, and foodstuffs. It also includes human and social assets-from worker commitment to community support-as well as economic resources. . . ." Id.; see also SAVITZ WITH WEBER, supra note 6, at 21-39 (discussing corporate sustainability imperative to interdependent world and maintaining progress of sustainability).
141. E.g., Roger L. [t]he social entrepreneur . . . neither anticipates nor organizes to create substantial financial profit for his or her investors -philanthropic and government organizations for the most part -or for himself or herself. Instead, the social entrepreneur aims for value in the form of large-scale, transformational benefit that accrues either to a significant segment of society or to society at large. Id.; see also Maidment, supra note 10 (noting expanding definition of "a company and its involvement in wider society").
142. Clark, supra note 113. As one journalist recently explained, consumers and that it is irresponsible to deploy corporate assets for social causes. 143 This idea challenges whether it is socially responsible to charge customers more for a product, donate the money to the corporation's favorite charity, and take a tax deduction. 144 Naturally, this view presupposes that companies pass on CSR costs to consumers. Another view is that " [CSR] actually refers largely to what the company does not do." 145 Betsy Atkins, a CEO and director on various boards, has publicly opposed CSR and contends: What the investing and consuming public really means by "social responsibility" is: -Be transparent in your financial reporting.
-Produce a quality product and don't misrepresent it.
-If you know something about the product that endangers the consumer, be forthright and let the public know.
-Do not use predatory practices in offshore manufacturing, such as child labor.
-Do not pollute your environment or other environments, and adhere to laws and regulations.
-Be respectful, fair and open in your employment practices. 146 This definition reduces CSR to mere compliance with existing laws and market demands. 147 The definitions of social entrepreneurship or social enterprise can be even
[c]hucking a few dollars at the pet charity of the chairman's wife no longer cuts it as corporate philanthropy, if it ever did. Nor does using corporate philanthropy as PR or window dressing to mollify critics, or even roping off a slice of profits to be dispensed for good works. Maidment, supra note 10.
143 147. See infra Part II.B for a discussion of the Creative Capitalism Spectrum model and the argument that compliance means to simply operate within the law and therefore should not be confused with social responsibility. While it is true that some laws may have positive social effects, mere law abidance is not equivalent to taking deliberate steps toward improving social conditions. more elusive. 148 Some scholars have recently argued that social entrepreneurship has three components: identification of an unjust equilibrium; development of a social value proposition as an opportunity; and alleviation of suffering to result in a stable, new equilibrium. 149 The fundamental problem with this Hegelian definition is two-fold: first, the definition necessarily depends upon the success of a project because if the project fails to result in a new equilibrium, it cannot be social entrepreneurship; second, a project can only be defined retrospectively. 150 This definition also does not necessarily take into account the alignment of interests between the community and the business, often the hallmark of social enterprise. 151 
Greenwashing: Publicly Disclosing CSR Measures
Perhaps one of the most urgent needs for the definition of terms stems from the risk of backlash against practices that purport to be CSR, but do not truly pass muster. "[S]ome companies introduce CSR practices at a superficial level for window-dressing purposes, whereas other companies embed CSR into their core company strategy." 152 Indeed, "[t]he social responsibility component of branding is increasing. . . . Firms even have an incentive to create a consumer demand for social responsibility so that they can distinguish their goods in the market and earn competitive rents." 153 With the increasing social awareness of consumers, many companies and advertising agencies could be tempted to overstate or fabricate claims of social responsibility just to keep up with the market, a practice that has earned the nickname "greenwashing." 154 While they may share some similar characteristics, CSR and social entrepreneurship are not the same. Generally speaking and most certainly oversimplifying, CSR embodies the notion of conducting business affairs according to certain socially responsible principles while social entrepreneurship uses business models and methods for the purposes of solving social problems 148 . See supra note 141 and accompanying text for a discussion of the differences between traditional and social entrepreneurs.
149 and aiding communities. 155 In short, CSR and social entrepreneurship can be thought of as two points on a spectrum.
B. The Creative Capitalism Spectrum as a Model
This Article introduces an innovative perspective on how to gauge a corporation's degree of social responsibility by creating an entirely new model: the Creative Capitalism Spectrum ("Spectrum"). To derive the greatest benefit from this shift toward creative capitalism, the business and legal communities need to improve the discourse by settling on terminology. After all, directors cannot state that their companies employ socially responsible programs without taking risks that the term "socially responsible" might connote something far greater than what the director intended to mean. Moreover, in researching this Article, it became clear that some people oppose CSR simply because they believe it to be something different than what those who support it believe it to be.
Therefore, the most fundamental, urgent need in the CSR field is to simply define and agree on terminology. This need for definition has been the subject of noted scholarship in recent months, but much of the research suggests that terms like CSR, corporate citizenship, social entrepreneurship, and others are interchangeable, general, and very broad. It is perhaps worth noting at this point that defining terms broadly may benefit CSR generally because the data that suggest that CSR is profitable may encompass a wide range of policies and programs that do not necessarily fit within a more precise and narrow definition. 156 The terms should not be interchangeable, nor should they be reduced to general concepts, because the current ambiguity rewards those companies who can barely justify claiming to be socially responsible and fails to reward those who take it seriously. Because consumers are paying attention, and because whether a company is socially responsible is likely to be "material" information, the business and legal communities need specific definitions. 157 However, this Article did not set out to rewrite the dictionary. Instead, this Article develops a different way of addressing the ambiguity problem in creating the Creative Capitalism Spectrum, recognizing that the concepts are best viewed as benchmarks along a continuum. This Spectrum acknowledges that there are 155 . Any definitions that reduce these terms down to simple generalizations are inadequate to address the broad range of projects that fall within their scope. This Article identifies the lack of specific, meaningful, and precise definitions of the terms as a potential pitfall of liability for directors and corporations facing Rule 10b-5 actions or unfair competition claims. See supra Part I.A-C for an analysis of director liability, securities laws, false advertising, and greenwashing. However, these general characteristics form the basic respective cores of each concept.
156. Naturally, those companies that claim to be socially responsible but do not deploy any assets will perform at least as well as they would have had they not made the claim. After all, no additional resources were used and the companies enjoyed the positive public perception of being socially responsible.
157. See supra notes 49-55 and accompanying text for a discussion of applicable duties by corporate directors under Rule 10b-5 of the Securities Exchange Act.
preconditions to claiming social responsibility, and that companies must have an objective, relatively simple set of categories to best define their level of commitment to social responsibility. The Creative Capitalism Spectrum is therefore a tool to facilitate discourse and public debate about CSR, to encourage transparency, and to ferret out "greenwashing" and similar unethical practices.
Creative Capitalism Spectrum

Not Socially Responsible Socially Responsible
The Spectrum contends that there is a point at which a company is fully compliant with all laws that relate to social issues and chooses to go beyond merely operating within the law and instead take a step towards making a positive impact on one or more social issues. 158 The Creative Capitalism Spectrum acknowledges that from that point on, a company can truthfully claim to be socially responsible. 159 Therefore, on the right of the spectrum, we find: (1) Compliance-Plus CSR, (2) Proactive CSR, and (3) Social Entrepreneurship. 160 The Compliance-Plus category recognizes that the businesses abide by current laws relating to social welfare-labor practices, environmental policies, anticorruption measures, and the like-but go beyond mere compliance to integrate socially responsible practices into the model. 161 158. This point is illustrated on the Creative Capitalism Spectrum just beyond the threshold of Mere/Reactive Compliance.
159. Thus, the Creative Capitalism Spectrum requires, as a precondition, that all companies claiming to be socially responsible first be in compliance with all laws relating to social issues. If they take the additional step, investing time or capital resources to go beyond what is merely required under the law, they can claim to be socially responsible.
160. These are the only three categories of social responsibility according to the Spectrum, but the categories are broad enough to encompass all levels of CSR. See infra notes 161-67 and accompanying text for an analysis of the gradations of social entrepreneurship.
161. Therefore, Compliance-Plus is the lowest threshold of social responsibility, recognizing that the company has deployed additional capital that otherwise would not have been required by law. For example, a company that operates lawfully and chooses to provide its employees more lucrative health care plans than state laws require could fit into this category because the company has complied with state law but purposely dedicated capital toward the social issue of health care. However, the company still remains socially responsible only as to the issue it sought to address. In other words, the same company cannot claim to be environmentally responsible (a more specific subset of social responsibility that would lead a reasonable person to believe that the company has dedicated additional resources to environmental issues) solely based on the fact that the company offered the Further to the right is the category of Proactive CSR-the businesses that integrate some radical principles of social responsibility into their corporate models or perhaps operate ahead of the curve about a social issue, devoting considerable resources to either preventing or solving problems affecting society. 162 Even further to the right would be social entrepreneurship, or businesses that operate fundamentally to improve communities that are largely ignored or marginalized in the market and profit from employing traditional capitalistic principles to meet the opportunity. 163 These entities exist for the dual motive of improving a social problem as well as making a profit, and as such deserve a separate distinction from other forms of CSR. 164 The primary difference between the social enterprise and the business enterprise that adopts forms of Compliance-Plus CSR or Proactive CSR is whether the double or triple bottom line is negotiable. 165 In other words, in pure social entrepreneurship, the enterprise's ability to make a profit is inexorably tied to its ability to assist a community because the targeted community itself is the business opportunity. 166 Conversely, a traditional business enterprise that adopts CSR practices or projects may adjust, refocusing efforts on a different CSR project or abandoning CSR altogether if doing so is in the best interests of its stockholders, including stakeholders. 167 On the other side of CSR on the Spectrum are the categories of businesses that cannot be labeled socially responsible. This side includes (1) Reactive Compliance with current laws, (2) Noncompliance, and (3) Gross health plan. A specific claim of social responsibility and the type of social project must naturally bear a sufficient relationship to one another to avoid misleading consumers.
162. An example of these would include Whole Foods, Inc., which functions primarily as a grocer but whose profits are inexorably linked to principles of fair trade, organic farming, and sustainability. Whole Foods Market, The Whole Trade™ Program, http://www.wholefoodsmarket.com/products/ wholetrade (last visited Apr. 11, 2009).
163. See JOHN ELKINGTON & PAMELA HARTIGAN, THE POWER OF UNREASONABLE PEOPLE: HOW SOCIAL ENTREPRENEURS CREATE MARKETS THAT CHANGE THE WORLD 4 (2008) (discussing how social entrepreneurs "prioritize social returns on investment" and "aim to improve the quality of life for marginalized populations in terms of poverty, health, or education and attempt to achieve higher leverage than conventional philanthropy and nongovernmental organizations"). Elkington and Hartigan listed "Ten Characteristics of Successful Social Entrepreneurs." Id. at 5.
164. If for no other reason than the sheer risk-taking involved, social entrepreneurship warrants its own category because it is primarily concerned with social returns on investment rather than financial returns on investment.
165. See supra note 6 and accompanying text for a discussion of the double and triple bottom line.
166. Because the social entrepreneur is primarily concerned with social return on investment, the double bottom line is always considered, whereas the primary emphasis is on the financial bottom line in the corporate context, even when the company is socially responsible.
167. See GLOBAL REPORTING INITIATIVE, SUSTAINABILITY REPORTING GUIDELINES 10 (2006), http://www.globalreporting.org/NR/rdonlyres/ED9E9B36-AB54-4DE1-BFF2-5F735235CA44/0/G3_ Guide linesENU.pdf (counting among stakeholders those who are "invested in the organization (e.g., employees, shareholders, suppliers) as well as those who are external to the organization (e.g., communities)").
Noncompliance. 168 If a corporation merely adopts policies that comply with existing law, such as honoring minimum wage, maintaining mandatory employee benefits, having a recycling policy, making charitable contributions, and other typical practices, the corporation falls nearer to the degree of simply obeying the law and therefore cannot claim to be socially responsible. 169 After all, if a corporation is simply not violating the law, it should not benefit from claims of being socially responsible because it has not gone to the trouble or expense to do anything except operate lawfully. 170 The Spectrum also recognizes the difference between corporations that are in compliance with the law versus ones that are not. Specifically, it would be unreasonable to permit a corporation to claim to be entirely socially responsible if it is serving one area at the expense of compliance with the laws in another area. 171 This type of situation would fall under Noncompliance on the Spectrum. For example, a company that routinely violates minimum wage laws yet maintains an outstanding environmental policy is still not socially responsible and cannot claim to be so. In other words, the Spectrum recognizes that a corporation must be compliant with all laws potentially affecting all reasonable social constituencies as a prerequisite to a claim of social responsibility.
Furthermore, if a corporation intentionally commits human rights violations in the form of unfair labor practices or pollutes the environment with industrial waste, the corporation is at the left-most point on the spectrum where it is grossly noncompliant with existing law. 172 This category marks the difference between companies that inadvertently dip below the minimum legal standards by failing to abide by all related laws versus ones that knowingly and intentionally violate these laws. 173 The primary difference is the corporation's intent, and this distinction is important because a grossly noncompliant company's board is aware that it is not socially responsible and should therefore be charged with constructive knowledge of the falsity of its statements. 174 A company that is 168. These three categories deal specifically with the precondition of compliance with laws affecting social issues. See supra Part II for an analysis and definition of corporate social responsibility.
169. See supra notes 158-60 and accompanying text for a discussion of the Creative Capitalism Spectrum and businesses that can and cannot be labeled socially responsible.
170. See supra note 160 and accompanying text for a discussion of the three levels of accepted corporate social responsibility.
171. See supra notes 158-67 and accompanying text for definitions of the Creative Capitalism Spectrum and definitions of noncompliance therein. This acknowledges that the company cannot enjoy the benefits of positive public perception about social responsibility if the policy was achieved at the expense of operating lawfully on another socially related issue.
172. See infra note 173 and accompanying text for a discussion and definition of scienter under federal securities law.
173. This relates to the issue of scienter under Rule 10b-5. See In re Ford Motor Co. Sec. Litig., 381 F.3d 563, 567-68 (6th Cir. 2004) (noting that, for Rule 10b-5 action, required state of mind is scienter, a "mental state embracing intent to deceive, manipulate or defraud" (internal quotation marks omitted)). If a corporation is aware that it is violating these laws, it is undoubtedly aware that in claiming to be socially responsible, it is intentionally deceiving the public. See supra Part I.B for a discussion of Rule 10b-5 actions and corporate disclosure duties under federal securities law.
174. One might go so far as to say that the directors should be held strictly liable because they simply noncompliant should not be automatically charged with constructive knowledge of the falsity of its statement that it is socially responsible. 175 The Creative Capitalism Spectrum defines the term CSR to mean that a corporation is first and foremost operating within the law on all matters relating to social issues, challenging businesses to warrant that their policies and practices are compliant and then go beyond the bare minimum. Moreover, it separates social entrepreneurship into its own category, distinguishing social entrepreneurship based upon whether the business can exist without pursuing the double bottom line or triple bottom line. 176 With clarified terminology, a company is far less likely to be able to fraudulently capitalize on consumer goodwill or investment by falsely claiming to be socially responsible. 177 However, some socially responsible projects simply do not fit with a corporation. 178 Therefore, to truthfully claim social responsibility, directors need an objective set of factors against which to weigh potential projects, and the next Part will answer the question: When is a particular project a good fit for a corporation?
III. PRISM: THE FIVE BENCHMARKS OF EFFICIENT CREATIVE CAPITALISM
Not all CSR or social entrepreneurship projects are right for every company. 179 Strategically chosen and properly implemented, a socially responsible project or policy should not expose directors to liability for breach of fail to meet the requisite state of mind, are aware of the falsity of their statements, and therefore intended to defraud or deceive. See In re Ford, 381 F.3d at 568.
175. See supra note 168 and accompanying text for a discussion and definition of noncompliant corporations. If the directors of a corporation are unaware that the corporation is violating the law, they cannot be automatically charged with constructive knowledge of the falsity of a statement that the corporation is socially responsible, and therefore the requisite state of mind is absent unless the plaintiffs can prove otherwise. See supra note 174 and accompanying text for a discussion of the requisite state of mind to be charged with constructive knowledge.
176. See Kerr, supra note 5, at 633 (discussing federal securities laws that create fiduciary duty for corporate boards regarding social responsibility and entrepreneurship).
177. A corporation cannot hide behind vague, empty rhetoric. See Atkins, supra note 143 (noting corporations should not confuse use of significant corporate assets with marketing to make public feel good about buying products).
178. 179. Id. "Corporate responsibility can encompass so many different areas . . . that a company cannot possibly do everything -and not everything will be of value to shareholders." Id. Barrington argues that companies should err on the side of caution. He explains, Some actions will clearly protect or add to shareholder value -like operating a good health & safety regime in an oil facility. Others, probably the majority, are in a grey area where they do not cost much to do something about, and may or may not affect shareholder value. The obvious ones to avoid are those that will be very costly to implement and not add value to shareholders. Id. However, Barrington's view of erring on the side of caution could arguably lead to corporate waste if the CSR project's potential for loss is evident though not obvious. fiduciary duty. 180 As one journalist recently explained, "What is key is choosing carefully which causes to support, and then, in executing them, not abandoning the rigor and discipline that makes a good company successful in the first place." 181 Peter Sands, group chief executive of Standard Chartered, wisely articulated "four benchmarks against which companies can judge which corporate citizenship projects to get involved with." 182 According to Sands' benchmarks, a project should (1) "be relevant to the markets a company operates in," (2) "leverage a company's competencies and infrastructure," (3) "have the potential to extend existing business lines or become a new business," and (4) "offer an opportunity to make a distinctive impact." 183 In addition to these sensible benchmarks, this Article puts forth a fifth that should be weighed: (5) the project should reflect the firm's commitment to attracting and maintaining employees and building company morale. 184 These five benchmarks compose PRISM: Potential, Relevance, Impact, Suitability, and Morale. Although the body of information is rapidly growing in the area of CSR, my research could not pinpoint any legal standard to specifically identify what kind of project or policy would be best suited for a company. Therefore, this Article puts forth this PRISM test as a guideline based on the kinds of factors a court would likely weigh in determining whether a director breached a fiduciary duty of care to stockholders, because the factors require the directors to justify why a particular project is a good fit. Directors need not give every factor equal weight when creating a program. For that matter, the PRISM benchmarks are not elements that must be satisfied to prevent a finding that a director breached his duty of good faith or of due care in making a decision to pursue CSR. 185 In fact, some tremendously effective projects could be designed around one or two of these benchmarks, with the others only incidentally affected. 186 , available at http://www.economist.com/opinion/displaystory.cfm?story_id=10533974 (noting that "a modern business needs to be, or at least appear to be, 'good'" in order to "recruit clever young people").
185. This should naturally go without saying because even satisfying the one factor of potential, for example, whereby the directors seek to extend existing business lines or become a new business, is simply another way to view a legitimate corporate opportunity that happens to have positive side effects of social impact. This factor alone would justify the board's decision to pursue the project as a potential opportunity for profit.
186. One such company is Sasol, an oil and gas company based in South Africa. UNITED weighted, and as such, if only one or two apply, the project should fit narrowly within the scope. Moreover, mere consideration of these benchmarks should be adequate for a director to demonstrate good faith, justifying his or her decision to pursue a CSR project. 187 A more thorough discussion of each benchmark follows.
The first factor asserts that the project should "have the potential to extend existing business lines or become a new business." 188 This factor recognizes the value created by the expansion of the corporate presence or of revenue streams, and this could easily be viewed as simply the pursuit of profit with the positive side effect of social impact. 189 Moreover, it recognizes that the board can be forward looking, needing only to assert that there is the propensity for success and expecting some degree of risk. 190 . In light of their business model, the company needs to move its operations to the places where the natural resources exist. Id. However, issues of expansion include, among other things, balancing the rights of laborers and the will of the host government. Id. Sasol has made a company-wide commitment to the preservation of human rights, even in places where such rights are not recognized. Id. In order to ensure that the ideals of the company are recognized and followed, Sasol has implemented a human rights management system centered on five elements: (1) "[p]roviding human rights awareness and training programs," (2) "[i]ntegrating human rights issues more formally in project and country risk assessments," (3) "[f]urther integrating human rights concerns in company policies and procedures," (4) "[c]onsulting and communicating on human rights issues," and (5) "[d]eveloping monitoring and assurance mechanisms." Id. The importance of this limited case study is that it illustrates the practice of the five guideposts listed above. Specifically, the program is relevant in the markets the company operates within, uses the existing infrastructure to disseminate its message, offers an opportunity to make a distinctive impact, and certainly reflects the firm's commitment to attracting and maintaining employees and building company morale. Although a new line of business will not spin off of this program, the lack of this factor's presence does not negate the positive impact that this program has on moving the company toward CSR.
NATIONS
187. The reasoning here is parallel to the court's reasoning in Disney. The Disney court was primarily concerned with whether the board took steps to inform themselves of whether Ovitz's employment agreement and compensation package were reasonable, and the court concluded that the board's measures were adequate to warrant protection under the business judgment rule. In re Walt Disney Co. Derivative Litig., 906 A.2d 27, 61-62 (Del. 2006).
188. Maidment, supra note 10 (emphasis added). Each factor represents a letter in the acronym. For example, "potential" is the first factor because it is the first letter in the PRISM test. While there are experts in the field of quantifying social return, this test serves as an effective general guide for evaluating a potential project. However, it would not per se justify a board's decision merely because the board considered these factors. The fact that a board did consider these factors would simply be evidence of a reasonable, good faith effort to make a decision that may initially seem to conflict with shareholders in the short term.
189. See supra note 185, which notes that a board's decision to pursue a new business opportunity that has potentially positive social side effects is a legitimate business decision in addition to a fulfillment of the first PRISM requirement.
190. This stands in contrast to a recent definition of social entrepreneurship which only recognized a project as social entrepreneurship retrospectively. See Martin & Osberg, supra note 141, at 35 (including requirement of creating new equilibrium as component necessary for classification as social entrepreneurship). See supra notes 149-51 and accompanying text for a discussion of this The second factor, relevance, states that the project should be "relevant to the markets a company operates in." 191 This factor is entirely reasonable, as it merely requires that some relationship exists between the project and the corporation's markets to justify the deployment of the corporation's capital assets. For example, it would be unreasonable for a corporation to pursue a project that bore no relation whatsoever to its market because the corporation would not stand to benefit from even positive brand image. 192 This factor thus recognizes that the board cannot justify any frivolous or irrelevant project as a positive use of corporate resources. 193 The third factor states that the project should "offer an opportunity to make a distinctive impact," 194 recognizing that, at a minimum, the project should possibly be able to have a unique positive effect that would otherwise not occur. This factor addresses the issue of efficacy and the project's ability to make a difference. The fourth factor, suitability, states that the project should "leverage a company's competencies and infrastructure." 195 This factor views positively the corporation's deployment of assets like labor to tackle a project.
The last factor is about leadership and labor: the project should reflect the firm's commitment to attracting and maintaining employees and building company morale. 196 The "biggest force [behind CSR] is the presumption that a modern business needs to be, or at least appear to be, 'good' to hang on to customers and recruit clever young people." 197 In fact, some claim that "environmentally-focused jobs are one of the fastest growing, especially within clean technology, public relations and consumer products. . . . [and] the increase in candidates' interest exceeds the growth in positions available." 198 Naturally, companies will need to stay ahead of the curve to attract the best and the brightest to improve or maintain their competitive advantage with talented key employees. This fifth factor thus recognizes that a board is justified in pursuing CSR projects that have a positive effect on employees.
contrasting definition of social entrepreneurship, which enumerates three components that effectively create an exclusively retroactive identification of such activities.
191. Maidment, supra note 10 (emphasis added). While this may seem obvious, it distinguishes between the cause célèbre or pet project and a project that potentially adds value by virtue of its nexus to the underlying business.
192. See Kerr, supra note 5, at 664-65 (noting research results indicating that eighty-four percent of Americans were likely to switch to products of similar price and quality that were associated with good causes).
193. See supra note 192 and accompanying text for a discussion of the relevance factor as distinguishing between CSR projects seeking to add value to the business and those projects that bear no legitimate relation to the business.
194. Maidment, supra note 10 (emphasis added In an issue of The Economist featuring several articles on CSR, the magazine posed the following question to corporate leaders: "What are the main business benefits to your organisation of having a defined corporateresponsibility policy?" 199 In addition to increased revenue, the answers included (in order of popularity): "[h]aving a better brand reputation," "[m]aking decisions that are better for our business in the long term," "[b]eing more attractive to potential and existing employees," "[m]eeting ethical standards required by customers," and "[h]aving better relations with regulators and lawmakers." 200 While the PRISM benchmarks reflect many of these benefits, the benchmarks are more concerned with opportunity than with outcome and reflect more emphasis on strategic fit. 201 In summary, a board of directors should be able to articulate reasons why a social responsibility project tracks effectively within any combination of the five PRISM benchmarks. This would demonstrate a board's commitment to being informed under the duty of due care as well as a good faith effort to weigh any potential conflicts between a project or policy and the duties to stockholders. Thus, by employing this test, a board may have solid evidence of diligent efforts to protect the company in taking it forward into the realm of social responsibility and thus enjoy protection under the business judgment rule. 202 
IV. QUANTIFYING CREATIVE CAPITALISM
A. Sustainability Indexes
Information about socially responsible companies is becoming increasingly accessible and reliable. As this trend increases, the business community can expect increased pressure from stockholders on both sides of the CSR debate. Therefore, a director can best arm himself or herself with quantifiable data corroborating decisions on whether or not to engage in Compliance-Plus CSR, Proactive CSR, or social entrepreneurship. 203 "Launched in 1999, the Dow Jones Sustainability Indexes are the first global indexes tracking the financial performance of the leading sustainability- It is important that a board be able to evaluate a project prospectively, as the decision to pursue the project must be justifiable.
202. See supra note 5 and accompanying text for a discussion of the proposition that boards have a duty to inform themselves of both the financial and social consequences of business decisions.
203. See supra Part I.A for a discussion of the scope of a director's duty of good faith and due care, and the possible requirements under each in relation to CSR projects. driven companies worldwide." 204 The indexes enable asset managers to manage sustainability portfolios with reliable and objective benchmarks. 205 
B. The UN Global Compact (Novartis)
In 1999, Kofi Annan, Secretary-General of the United Nations, challenged business leaders to join together in a unified initiative with UN agencies, labor, and society "to embrace, support and enact a set of core values in the areas of human rights, labour standards, and environmental practices." 206 The response to this challenge was the creation of the Global Compact, which became operational in 2000. 207 Since its inception, the Global Compact has become the world's largest voluntary corporate initiative, with over 5,100 participants and stakeholders from more than 130 countries contributing to the "momentum and strength" of the Compact. 208 This broad participation is crucial to the success of the Global Compact as it operates neither as an agency nor regulatory instrument; "[r]ather, the Global Compact relies on public accountability, transparency and the enlightened self-interest of companies, labour and civil society to initiate and share substantive action in pursuing the principles upon which the Global Compact is based." 209 At its core, the Global Compact is rooted in ten principles of responsible business, addressing the issues of human rights, labor standards, the environment, and anticorruption. 210 Signatories to the Global Compact make a visible and public commitment to implement the ten principles of a responsible business, publish an annual report describing the measures they have enacted in furtherance of these principles, and publicly advocate for others to join in support of the Compact's principles. 211 It is important to note that the Global Compact does not establish an elaborate system of corporate governance reporting requirements, nor does it penalize those who are noncompliant. 212 As such, participation in the Global Compact does not entail the costs, worry, or oversight of other regulatory instruments such as Sarbanes-Oxley. 213 This is one of the important benefits of the Compact-companies are not required to "follow a prescribed formula," and instead can choose an approach that "suits their business the best" within the parameters of the Global Compact. 214 Recognizing that businesses are forced to comply with several regulatory bodies, the United Nations has suggested a variety of key success factors to implementing the principles. 215 A public commitment to the Global Compact principles gives a company access to a broad and strong network of resources, a significant direct benefit of membership. 216 The indirect benefits associated with becoming a part of a rapidly expansive movement toward corporate social responsibility include consumer and investor goodwill, increased legitimacy as business expands beyond national borders, and improved employee and stakeholder relationships. 217 As participation in the Global Compact expands, the positive impacts of participation grow stronger and the costs of abstention grow greater. Awareness of the Global Compact has grown throughout the business community and membership will inevitably become an important marker of a company's commitment to CSR. 218 
C. Quantifying Value Creation
Global Reporting Initiative
The Global Reporting Initiative ("GRI"), founded in 1997, employs a multistakeholder approach to learn about sustainable development and to create sustainability reports. 219 Recognizing that "[a]s economies globalize, new opportunities to generate prosperity and quality of life are arising though [sic] trade, knowledge-sharing, and access to technology," the GRI focuses on transparency. 220 By disclosing a set of objectives, facts, and strategic measurements, the GRI offers a reporting framework that offers stakeholders a third party's assessment of a company's performance on certain social issues. 221 global reach and convening power with governments, business, civil society, and other stakeholders.
Id.
217. Id. 218. The UN has further articulated a commitment to global social responsibility by calling on business schools worldwide to educate business students on corporate social responsibility. Steve McGookin, U.N. Calls for Education in Corporate Responsibility, FORBES.COM, July 6, 2007, http://www.forbes.com/leadership/2007/07/06/un-responsibility-education-lead-citizen-cx_sm_0706 bized.html. In July 2007, the UN urged schools to develop programs aimed at "responsible management education." Id. An international group of sixty university presidents, deans, and other academic leaders from top business schools developed "[t]he Principles of Responsible Management Education-described as the first global guiding framework for academic institutions to advance the broader cause of corporate social responsibility." Id. The chairman of this task force explained, "'[w]e hope to convey to our students the idea that business can be a leading force in eradicating poverty, protecting our natural environment and advancing peace-while meeting its objective of creating economic value to customers and financial returns to shareholders.'" Id. By formally educating future business leaders to be aware of corporate responsibilities and values, business schools will facilitate a shift in corporate strategy worldwide. In the meantime, the corporate world cannot deny the duty to be informed of the effects a corporate board's decisions have on alternate stakeholders. As information about the effects becomes more readily available and as a board's decisions become more quantifiable, the duty becomes obvious.
219. GLOBAL REPORTING INITIATIVE, supra note 167, at 2. The GRI defines sustainability reporting as "the practice of measuring, disclosing, and being accountable to internal and external stakeholders for organizational performance towards the goal of sustainable development," and states that it is "synonymous with other[] [terms] used to describe reporting on economic, environmental, and social impacts (e.g., triple bottom line, corporate responsibility reporting, etc.)." Id. at 3. 220. Id. at 2. 221. See id. (noting need for standardized framework for measuring corporate sustainability activities and GRI's attempt to meet need through provision of reporting guidelines).
The GRI defines stakeholders as "entities or individuals that can reasonably be expected to be significantly affected by the organization's activities, products, and/or services; and whose actions can reasonably be expected to affect the ability of the organization to successfully implement its strategies and achieve its objectives." 222 With the availability of objective reports like those created under the GRI framework, directors now have ways to qualitatively and quantitatively measure the effects of their decisions on stakeholders, thus enabling directors to support their decisions with objective information.
Social Return on Investment
Social Return on Investment ("SROI"), described as an "emerging discipline[] which focuses on the measurement and valuation of nonfinancial or extrafinancial returns on investment," is one of the "most critical areas of research today." 223 A recent survey conducted for the World Economic Forum traversed the ways "blended value thinking can inform debt finance, credit guarantees and enhancements, and private equity financing." 224 Markets tend to ignore or minimize social benefits, improvements, and other social forms of capital that are essential to social entrepreneurship. 225 Going forward, it is likely that SROI will become increasingly quantifiable and a more common measure as global competition compels companies to seek ways to distinguish themselves in the market as well as calculate a more accurate value of their investments. 226 As SROI becomes a more standard economic measure, corporations will not have the option of ignoring creative capitalism.
Between the GRI, the UN Global Compact, and the Dow Jones Sustainability Index, corporate transparency is increasing. Investors, consumers, and the general public will be more aware of blended value creation as the market is able to measure SROI as well as the financial impacts of socially responsible decisions. In the context of the duty to be informed and the nonexculpable duty of good faith, this availability of information makes it impossible for directors to argue that they could not be reasonably informed about the impact of creative capitalism. 227 
CONCLUSION
The definition of what it means to practice responsible business has evolved significantly. What started as a "defensive approach to avoid damage to brand and reputation" has now become an integrated commitment to simultaneously "create value for business and society at large." 228 The law recognizes that directors owe a fiduciary duty to the corporation, and while the business judgment rule protects directors, Delaware courts have recently articulated that the duty of good faith is a nonexculpable, nonindemnifiable duty separate from due care. Furthermore, dereliction of duty, or failure to act in light of a duty to do so, may constitute a breach of good faith. Moreover, statements regarding social responsibility may fall within the category of "material information" that could form the basis of an action by stockholders against the corporation if directors make false or misleading statements about it. As the definitions of CSR become more refined and less vague, and because value created by CSR has become increasingly quantifiable, courts will not view statements about a company's commitment to CSR as immaterial or mere puffery. Furthermore, a corporation must guard against actions taken by consumers against the corporation for unfair competition or "false advertising" for making misstatements about CSR policies.
However, simply adopting narrower, more specific definitions could alleviate confusion within the discourse on CSR. The Creative Capitalism Spectrum acknowledges the simple, logical, and reasonable proposition that a company cannot truthfully claim to be socially responsible unless it is at least fully compliant with existing laws that relate to social responsibility.
Additionally, the PRISM test created by this Article provides companies with an objective set of factors to determine what kinds of projects they should engage. Moreover, it respectfully offers guidance to courts, which will inevitably address the novel and complex issues of what a reasonable, diligent board of directors should consider when deciding to pursue CSR.
In the near future, the business community may be at some risk as unsettled questions of the commercial speech doctrine leave open the possibility of facing litigation from consumers and their advocates, perhaps discouraging companies from making public statements about CSR. 229 The Creative Capitalism Spectrum addresses this, giving directors a model for a reasonable set of definitions to ensure that they do not breach their fiduciary duties nor make material misstatements that expose corporations to actions for unfair competition or "greenwashing." Additionally, directors should use the PRISM benchmarks to demonstrate a good faith effort to determine whether a particular form of creative capitalism or CSR is a proper deployment of capital resources.
Moreover, as the broader definition of stakeholders becomes more common, the question will increasingly become: to whom are fiduciary duties 228. GLOBAL COMPACT OFFICE, HUMAN RIGHTS, supra note 186, at 2. 229. See Nike, Inc. v. Kasky, 539 U.S. 654, 680 (2003) (Breyer, J., dissenting) (noting threat of litigation against commercial speakers and resulting chilling effect on commercial speech).
